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TO DARE OR NOT TO DARE? CLASSIFICATION OF WORKERS
AND THE HUNGARIAN LABOUR LAW

by Tldiké Racz

The purpose of this paper is to highlight
some problems in the so-called “gig economy”,
concerning especially the classification of wor-
kers, with regard to the Hungarian context
(more accurately, the so-called ‘third’ em-
ployment category in a general way, not only
from the gig-economy perspective). In fact, the
classification of workers in the gig economy has
recently been the subject of a heated debate.
This is not the first time labour law regulation
has been confronted with similar problems. The
debate about the introduction of a third catego-
ry of workers to cover the ‘grey area’ between
self-employed and employees had already ari-
sen before the gig economy became a subject
of public debate. At the same time, we cannot
underestimate the importance of the problem.
The contribution focuses on the recent proposal
of introducing such a third category into Hun-
garian law, the “person similar to an employee”.
It describes the main protection rules, as well
as the planned scope of this category, and the
potential of its application. It explains why the
proposal had been rejected, in the Hungarian
political debate, just a few years ago, and why it
could give rise to disputes once again.

Lobiettivo del presente scritto & sottolineare
alcuni problemi nel campo della cosiddetta “gig
economy”, riguardanti in particolare la classifi-
cazione dei lavoratori nel contesto ungherese. La
classificazione dei lavoratori nella gig economy ¢
stata oggetto di un acceso dibattito, per quanto
non sia la prima volta che la regolamentazione
del diritto del lavoro incontra una problematica
simile. Le discussioni riguardo all’opportunita di
introdurre una terza categoria di lavoratori, per
coprire I'“area grigia” che si colloca a meta fra
il lavoro autonomo e quello subordinato, prece-
dono in effetti 'entrata della gig economy nel di-
battito pubblico. L'importanza del problema non
deve tuttavia essere sottovalutata. Il presente con-
tributo analizza la proposta di introdurre questa
terza categoria — la “persona simile a un dipen-
dente” — all’'interno dell’ordinamento ungherese,
delineandone le principali norme di protezione e
leffetto dell'introduzione di tale categoria, cosi
da valutare 'opportunita della sua applicazione.
Lo scritto illustra infine perché, nel recente passa-
to, I'introduzione di questa categoria intermedia
di lavoratori veniva rifiutata nel dibattito politico
ungherese, e come la stessa potrebbe nuovamente
dare luogo a controversie.

1. INTRODUCTION

First of all, this study will review the main problems in the field of the gig economy,
and the idea of introducing a third category of workers. Thereafter, the Hungarian
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labour law system and the labour law reform will be described in relation to this new
third category'.

Regardless of how we describe it — sharing, platform, on-demand economy —, it has
been realised that law regulation faces a challenge. This new type of economy has given
rise to a lot of new kinds of work and working conditions. However, the existing legal
framework is not adequate to dealing with problems when they arise.

We could summarise the basic problems with workers in the gig economy as follows:
“Workers that can be called by clients and customers at a tap on their mobile, perform
their task and disappear again in the crowd or in the on-demand workforce materially
risk being identified as an extension of an IT device or online platform” (De Stefano,
2016, p. 5).

Obviously, one of the main questions is the classification of workers. Because,
depending on the nature of the classification, they will be entitled to different employment
and labour law protection such as minimum wage, social security, anti-discrimination, sick
pay, holidays, and so on.

In addition to these questions concerning individual labour law, it would also be
necessary to look at the issues of collective labour law: for instance, establishing trade unions
or joining existing ones to exercise collective labour law rights and obtain protection by
means of collective agreements (Waas ez al., 2017).

Another significant issue is about fundamental principles and rights at work, including
the abovementioned freedom of association and the effective recognition of the right to
collective bargaining. It is necessary to mention the elimination of all forms of forced
or compulsory labour, the effective abolition of child labour, and the elimination of
discrimination in respect of employment and occupation?.

The challenges of “new forms of work” are not new, but technology is. The digital
intermediation is what sets the gig economy apart from, for instance, the way in which
staffing agencies work’. It could be certainly stated that protection of labour is needed in
such cases, and the use of new technology such as an online platform should not matter; it
cannot be a valid excuse for evading the law (Davidov, 2017).

The most important aspect we should take into consideration is to ensure some basic
protection to all workers. No matter the category into which they are classified, there must
be general safeguards. “When we encounter new work arrangements such as these, we
should not ask whether they are similar to ‘traditional’ employment or not, but rather
whether this is the kind of arrangement that requires the application of labour laws, given
their purposes” (Davidov, 2017, p. 6).

As was discussed in the Opinion of Advocate General Szpunar?, one of the main
questions in relation to Uber’s operations (and to similar app-based working arrangements)
is whether the intermediation between passengers and drivers is a transport activity
or an information society service. It is not a closely labour law-related question, but it
could have an effect on labour law matters too. In legal terms, the platform’s terms and

! According to the international literature, the third category of workers placed between employees and inde-
pendent contractors.

2 International Labour Organization (ILO), ILO Declaration on Fundamental Principles and Rights at Work,
June 1988.

3> As J. Prassl said to the Nordic Labour Journal (the interview is available at: http://www.nordiclabourjournal.
org/i-fokus/in-focus-2017/sharing-economy-2017/article.2017-05-26.1171593981).

4 Opinion of Advocate General Szpunar delivered on 11 May 2017, Court of Justice of the European Union
(CJEU), case C-434/15, Asociacién Profesional Elite Taxi v Uber System Spain SL.
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conditions in each country vary according to local conditions, for instance the US version is
informing customers in capital letters that they “ACKNOWLEDGE THAT UBER DOES NOT PROVIDE
TRANSPORTATION OR LOGISTICS SERVICES OR FUNCTION AS A TRANSPORTATION CARRIER” (Prassl,
2015, p. 2).

The aforementioned Opinion asserts that we cannot treat Uber as a mere intermediary
between drivers and passengers. “Drivers who work on the Uber platform do not pursue an
independent activity that exists independently of the platform. On the contrary, the activity
exists solely because of the platform, without which it would have no sense™. The basic
finding of this document is that “a service that connects, by means of mobile telephone
software, potential passengers with drivers offering individual urban transport on demand,
where the provider of the service exerts control over the key conditions governing the
supply of transport made within that context, in particular the price, does not constitute

an information society service”®.

2. NEED FOR PROTECTION, NEED FOR REGULATION

Although we do not have to analyse and explain so in depth why workers in the new
economy need protection, two overriding factors could be mentioned: flexibility and
dependency.

An important characteristic of gig-economy workers is flexzbzlity. They can work when
they want and as much as they want, actually working activities are provided “just-in-time”
and compensated on a “pay-as-you-go” basis. This kind of flexibility on the workers’ side
— in a sense — tries to balance, for instance, the insecurity of working possibilities or to fix
wages.

In the classification of workers, one of the main questions is dependency and democratic
deficits/subordination (Davidov, 2005). We should take into account that “dependency”
— which is the underlying ideological basis of labour law — would not be only a classical
organisational, personal, psychological, or legal dependency, but it may also be a purely
economic dependency (Kun,2016). As Davidov said, “while employees should be identified
by the accumulation of both characteristics, the group of ‘workers’ should consist of people
who are dependent (mostly economically) on the relationship with a particular employer,
even when no democratic deficits exist” (Davidov, 2005, pp. 57-8). “The main argument
should be that dependency, in itself, should be used to identify ‘workers’ and trigger the
application of (at least) some protective labour laws” (Davidov, 2005, p. 71).

In relation with dependency, control is a questionable point. According to the cited
Opinion, “while this control is not exercised in the context of a traditional employer-
employee relationship, one should not be fooled by appearances. Indirect control such
as that exercised by Uber, based on financial incentives and decentralised passenger-
led ratings, with a scale effect, makes it possible to manage in a way that is just as — if
not more — effective than management based on formal orders given by an employer to
his employees and direct control over the carrying out of such orders”. All the same,
the degree of control exercised by the “employer” has nothing to do with the degree of

> Opinion of Advocate General Szpunar, point 56.
¢ Opinion of Advocate General Szpunar, point 72.
7Opinion of Advocate General Szpunar, point 52.
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economic independency, so the method of payment is irrelevant, and also it is very easy to
be manipulated by employers trying to avoid responsibility; therefore, reliance on such a
criterion should be resisted (Davidov, 2005).

Another problematic point could be the mind of individuals: if the classification issue
were resolved, should we take into account individual preferences in terms of classification?
Some drivers choose this kind of work because it is flexible, and they would not want to be
classified as employees, because they could lose the advantage of flexibility.

3. THE THIRD CATEGORY OF WORKERS IN THE HUNGARIAN LABOUR LAW SYSTEM

The classification of workers in the gig economy has recently been the subject of a
heated debate, although it is not the first time that labour law regulation is confronted with
similar problems. “As litigation over worker misclassification lawsuits continues in various
jurisdictions, there have been corresponding calls to create a hybrid category situated
between employee and independent contractor status” (Cherry, Aloisi, 2017, p. 646). This
intermediate category would provide stability and protection to gig workers.

Although Hungary does not hold the first place in the application of innovative
approaches concerning the gig economy®, a few years ago there emerged the idea of
introducing a third category between employees and contractors. The issue of the third
category of workers is a special question in Hungary. Nowadays, it is not strictly related
to the gig economy but includes the so-called “self-employed persons”, whose proportion
is high because of bogus self-employment®. To understand whether a relationship is an
employment relationship or an independent relationship under civil law, there is quite a
wide judicial practice. “If the nature of the work allows the parties to perform it equally in
an employment relationship and a civil law (self-employed) relationship, then the declared
will of the parties is going to be the decisive factor in relation to the assessment of the
legal nature of the parties’ relationship” (Gyulavari, 2014, p. 83)°. There is a tradition
of differentiating primary and secondary evaluation criteria concerning employment
relationships, which was introduced by a joint guidance document published in 2005';
this was a non-binding policy document released by the Ministries of Employment and
Finance (Gyulavari, 2014). Although it is not in force today, courts still use its criteria to
assess work relationships (Kun, 2007).

3.1. The Hungarian labour law system

First of all, it is necessary to summarise briefly the main characteristics and concepts of
the Hungarian labour law system in this regard. Hungarian employment regulation is quite
a rigorous binary system. It has been divided into two categories: subordinate employment,
which is governed by different forms of employment contracts; and independent, non-
subordinate work, which is governed by two types of civil law contracts (i.e. service contracts
and supply contracts) (Gyulavari, Kértyas, 2015). Therefore, there is no third category of

8 E.g. Hungary has banned Uber’s service. See below for further details.

° With a view to cheaper working relationships combined with fewer employment rules and lighter social burdens.

10 See also the decision of the Supreme Court BH 1982/347.

" Joint Guidance of the Ministry of Employment and of the Ministry of Finance No. 7001/2005 on the evaluation
of legal relationships aimed at employment. The document is no longer applicable as of 1 January 2011 since it was
repealed by Act No. 130 of 2010.
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workers such as arbeitnebmeribnliche Personen in the German labour law (Neuvians, 2012),
workers in the UK labour law (Davidov, 2005), parasubordinati in the Italian labour law
(Fontana, 2004), or TRADE in the Spanish labour law (Cabeza Pereiro, 2008).

It is also important to note that the notion of self-employment is not defined in the
Hungarian labour law (Hajdu, 2002). According to Hungarian legislation, it is not a clear
legal notion, but in practice self-employed persons are in general independent contractors
under a civil law contract. There is a frequent misunderstanding in relation to the meaning
of self-employment: “It is very often understood within Hungarian labour law profession as
a grey zone between employment contracts and independent contracts, so it is recognised
as a synonym of economically dependent work” (Gyulavari, 2014, p. 92). But the notions
of economically dependent worker and self-employed person are not the same, and it is
necessary to make a distinction.

3.2. The Hungarian labour law reform

Before we take a look at the Hungarian third category of workers, it is important to
mention the preparatory work and the atmosphere of the Hungarian labour law reform,
which was introduced in 2012. Following the fundamental reform of the entire employment
legislation, the “new” Hungarian Labour Code came into effect on 1 July 2012. One of the
declared governmental goals of the 2012 reform was flexibilisation of labour law. According
to this governmental policy, the cutback of employee protection and trade union rights will
automatically lead to a higher employment rate (Gyulavari, Kartyas, 2015)'2,

The principles and concepts developed by EU documents on the future of labour law"’
played some role in the Hungarian labour law reform. These documents could have gained
particular importance since they highlighted the general problems and trends in the regulation
of employment relationships in the EU. As Gyorgy Kiss said, “the labour law policy that
has emerged on the basis of these EU law documents provided a good opportunity for the
renewal of the Hungarian labour law system” (Kiss, 2008, pp. 7-31). The problems and goals
outlined in the abovementioned documents helped to define the general direction and the
main principles of the Hungarian labour law reform (Gyulavari, Hés, 2012).

One of the main critiques of “re-legislation” was the selective and half-hearted
negotiations on the part of the government (T6th, 2012). Another point was the setting
of tight deadlines: for instance, social partners had two weeks to submit their opinion
in written form. Nevertheless, there was only a one-day consultation with all union
confederations and a separate expert-level consultation with employers’ confederations.
Social partners and employers also requested the launch of a tripartite social dialogue
process, but it did not materialise. After the negotiations, the government published a
second draft of the Labour Code, but the unions still protested against it. Eventually, the
government submitted the draft to Parliament two weeks later.

3.3. “A person similar to an employee”

The abovementioned environment was the ground for discussion about the third
category of workers. Accordingly, the first proposal of the Labour Code suggested

12 See also Kun (2016, 2017).

B The principles of the Lisbon Strategy, the Green Paper on Modernising labour law to meet the challenges of the
21* century (COM(2006)708 final), and the Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions (COM(2007)359 final).
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extending the application of a few basic rules of the Labour Code to other forms of
employment, such as civil (commercial) law relationships aimed at employment (“a
person similar to an employee”), which in principle do not fall under the scope of the
Labour Code'. These basic rules would have been the following: minimum wage,
holidays, notice of termination of employment, severance pay, and liability for damages.
In particular, the material scope of the Labour Code is a key concept in this respect,
providing a good opportunity to extend the protection of labour law to a wider range
of the working population. Furthermore, it was defined that “the Proposal sets out to
reduce the avoidance of labour law rules, and the efforts made to seek exemption from
labour law, and thereby contributes to the legalisation of employment. At the same time,
the extension of social protection does not affect workers whose earning situation does
not require or qualify for such special protection”?.

A person similar to an employee was defined as a person who works under any other
contract than an employment contract, and whereby:

1) the individual undertakes to perform any working activity personally, in return for
remuneration, and on a regular basis for another person; and
2) beyond performing this contract, this person cannot be expected to do any other
working activity in return for remuneration on a regular basis.

With regard to this last condition, it is notable that the proposal excluded the application
of these rules if the income from the contract in question exceeded 500% of the national
minimum wage applicable at the time of the performance of the contract.

This proposal is similar to other intermediate categories of workers, and the reason for
using this extended concept of the dependent status is to be found in the purpose of the
particular statutory provisions to which it applies: “The legislature has in essence taken the
view that casual workers who would not necessarily fall within ‘employee’ status should
not, for that reason, be denied basic protections which do not depend, for their effective
functioning, upon the employment relationship in question being regular or long-term”
(Deakin, Morris, 2009, pp. 146-7).

“The ministerial reasoning of the Draft of the Labour Code referred to similar regulations
in German law (Arbeitnehmerahnliche Person) and English law (worker concept), yet the
Hungarian proposal is far more restricted” (Gyulavari, Kartyas, 2015, p. 81). One of the
fundamental issues was the exclusion of persons working for more than one client (Kiss,
2013a).

According to Tamas Gyulavari, one of the fundamental conditions of the effectiveness
of this third labour law definition is the precise and also fairly broad definition of the
personal scope covered by the category of an employee-like person. Secondly, a set of
substantive employment rights should be linked to this group of workers, which may
effectively improve their working conditions and employment situation (Gyulavari, 2004).

At the same time, this triple system of workers could have further complicated the
evaluation of working relationships and the case law of labour courts (Gyulavari, Kartyas,

4 Additionally, it is interesting to mention the ‘Thesis about the regulatory concept of the new Labour Code’.
This document was published in 2006 with the basic ideas and concepts of a future labour code. It already mentioned
that “the regulation needs to be provided with new means to ensure social protection to those who have come out of
the labour law protection regime, either because they have been forced to or due to their current income level”. See
also: www.liganet.hu/news/4883/tezis.doc.

15 See the Hungarian text of the first draft of the Labour Code: http://menedzserpraxis.hu/videok/docs/Mt_tor-
venyjavaslat_110718_kormany_hu.pdf.
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2015). Perulli (2002) did not support this solution for the very reason that the regulation of
the third category would lead to legal problems!®.

Moreover, the introduction of an intermediate category would be even more debatable
if it were applicable only to workers in the gig economy. “Problems concerning employment
status and also misclassification extend much beyond the gig-economy and providing for a
specific category of worker in this sector would artificially segment the labour market and
employment regulation, since a definition of the gig-economy that overlaps significantly
therewith, would be extremely difficult to identify” (De Stefano, 2016, p. 21). According to
some points of view (Gyulavari, 2004), the introduction of such an intermediate category
just makes courts’ work even harder and would not be a viable solution to provide labour
protection.

The Hungarian proposal was motivated by soczal goals, but it was also aimed at
fighting against undeclared work and bogus self-employment. “The article strived for
the improvement of the employment protection of economically dependent workers and
the diminishment of the number of legal procedures regarding false self-employment (so-
called disguised contracts). In consequence, employers would also have benefited from the
proposal, since they could have chosen a third type of working relationship with a lower
level of employee protection than provided for under the typical or atypical employment
relationships” (Gyulavari, Kartyas, 2015, p. 78).

The draft has been deleted from the final version of the new Labour Code on the
proposal of the trade unions and social partners. It is not entirely clear — and the official
explanation is not known — why the whole legal institution has been cancelled as a
consequence of the first critique. The representatives of trade unions stated that this third
category would have subtracted persons from the employee category. But understanding
the reason of trade unions’ point of view is more difficult. One of the reasons for the refusal
may be found in the arrangement of the current Labour Code itself, because trade unions
have significantly lost ground compared to their previous position (Kiss, 2013b). So, trade
unions agree with the traditional concept of employee (Kiss, 2017).

At the same time, in the employers’ opinion, the rights of employees would have
increased and “the employers were afraid of the consequences of the collective labour
law — with special regard to the extension of the scope of the collective bargaining to these
persons” (Kiss, 2013b, p. 276).

On the whole, the intention to extend a certain level of employment rights to
economically dependent workers is highly welcomed, however the list of applicable rights
is extremely ungenerous and too weak to achieve the ambitious social goals proclaimed.
It is worth noting that the draft excluded numerous employment rights already applied
by several national legislations in relation to employee-like persons, such as provisions on
working time, labour disputes, and collective bargaining (Gyulavari, Kértyas, 2015). To
sum up, in spite of the innovative proposal, the rigorous binary system still exists, and there
was no debate about the third category.

3.4. Uber in Hungary

In this section, the position of Uber in Hungary will be described. The abovementioned
context and the lack of a third category could be the reason why the classification problem
has not arisen clearly.

16 E.g. the classification of the relationship and social risks, such as reduction in subordinate employment.
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In several countries all over the world and in Europe too, Uber’s activity brings up some
well-known questions, such as: whether workers are employees, what kind of protection
individuals are entitled to, whether web-based platforms redefine the notion of employer,
and so on. If we take a look at Hungary, the abovementioned questions and the related
issues have not arisen yet.

Uber started operating in Hungary in the autumn of 2014. Since the beginning, there
were disputes over the lawfulness of the service. Taxi drivers protested against Uber,
because they thought Uber drivers provided the same driving service as regular taxi
drivers, but without complying with applicable legislation. And the aim of this service was
to avoid taxation. Uber and the Hungarian government found a compromise on how the
business could operate legally, but in the end an act'” entered into force, hampering Uber’s
operations in the summer of 2016. The act sets out that the intermediary that provides
passenger service has to comply with the rules applying to dispatching services. If the
intermediary does not comply with these rules, the Transportation Authority can impose a
fine and, if after this fine the intermediary continues providing such a service, it can order
the cancellation of electronic data.

So, we can summarise that, in Hungary, the main question about the service was whether
drivers pay taxes. It is not difficult to understand that this is not the most significant
problem in relation to on-demand jobs through apps. Hungary was therefore unable to
move beyond the pure financial issues.

One of the reasons could be the time perspective. In 2014, when Uber started operating
in Hungary, the professional debate around the third category of workers was not on the
agenda. There was no forum for a creative exchange of views that could end up with some
innovative regulations. Additionally, at that time, Hungary and the Hungarian mindset
probably were not mature enough to replace the binary labour law system. Obviously,
whether the third category is needed is still an unanswered question.

4. CONCLUSIONS

As is known, in some European countries such as Hungary, some gig-economy platforms
or services have been blocked. But now it is time to face the changing environment and
give up the claim that these platforms are operating in a grey area of law (Alois et al.,
2017). Based on the analysis provided above, it is clear that, before the rise of the gig
economy, there were already intense debates about the third category. Then, why has
the classification of workers recently become such a popular issue? As a matter of fact,
intermediary platforms have put the whole phenomenon under a new light.

In the present situation, the Hungarian legislator is not willing (or planning) to
introduce the abovementioned category. However, it would be a positive suggestion to
deal with the regulation of economically dependent workers’ position — and not exclusively
of gig-economy ones. “Our thinking of the ‘employee’ and ‘employee status’ within the
traditional labour law should be reviewed and the frameworks should be expanded to
make labour law protection an inclusive regulation” (Jakab, 2016, p. 1012).

Maybe, the changing environment as influenced by the gig economy — sooner or later
— makes it necessary for the Hungarian scholars and legislator to reopen the debate about

17 Act No. 41 of 2012 about passenger service.
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the third category of workers. According to this premise, the paper suggests considering
and rethinking the notion of “person similar to an employee” as soon as possible, because
— following the earlier initiative — the debate has come to an end without any substantial
discussion.
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